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By Daniel R. Mandelker, raice

A local government must adopt a process in which it approves planned unit develop-

ments and master planned communities.

The procedures for PUD review and approval
are now fairly standardized and resemble pro-
cedures for cther land-use approvals, such as
subdivision approvals. The critical step is the
approvat of the development plan, which con-
tains a map and text that govern project
development. The planned unit development
crdinance contains approval standards the
legisiative body must apply when it decides
whether to approve a development plan.
Depending on how the ordinance is written,
the development plan can supplement an
underlying zoning ordinance, or it can provide
an independent set of regutations for the
planned unit development.

Local governments use three different
procedures for approving development plans:
= A three-step procedure beginning with the
subrnission and approval of a generalized
concept or sketch pian, followed by the suc-
cessive submission and approval of a detailed
preliminary and final development plan. A
development plan may be adopted for the
entire project, or it may be adopted in phases
for each phase. The final development plan is
simply the final confirmation of what was in
the preliminary plan.

* Atwo-step procedure that omits the con-
cept or sketch plan and reguires only the
approval of a detailed preliminary and final
development plan. For phased developments,
the approval of a detailed development plan
for the entire project is followed by more
detailed site plans for each phase.

* The submission of g final deveiopment plan
witheut the submission and approval of 2 pre-
liminary Zevelopment plan.

This issue of Zoning Practice reviews each
of the steps in the rezoning process for planned
unit developments and recommends ordinance
provisions that can enact them, The approval of
a develepment plan requires decisions by the
legisiative body and the planning commission.

BASE DISTRICT?

The local government should choose between
designating the planned unit development dis-
trict as an overlay district that provides regula-
tions supplementary 1o the tunderlying zoning
district, or as a new base district that displaces
the zoning in the underlying district. in either
case, the municipality will approve a develop-
ment plan that contains maps and text with the

regulations that apply to the planned unit devel-

opment, The second approach is preferable,
though overlay roning may be appropriate if
only marginal changes from the underlying zon-

ing regulations are contemplated.

in some instances, the approval of a develop-
ment plan for a planned unit development
occurs following the adoption of a planned
unit development district. A community may
prefer to require the approval of 2 develop-
ment pian at the same time i approves the
planned unit development district so it will
kaow at that time what kind of development it
has allowed.

Insome |

risdictions, a rezoning for 2
pianned unit development district s accom-

panied by conditions {or stipulations)
adopted by the legislative body. These con-
ditions can be quite extensive. Because
they are negotiated on a case-by-case basis,
they are not specified in the ordinance and
can cover any issue that affects the planned
unit development. The relationship between
the rezoning conditions and the develop-
ment pian is important. The rezoning condk
tions can provide that the development plan
is incorporated into the rezening ordinance
as a condition. Other rezoning conditions
wauld then supplement the plan or at least
not contradict it.

Ancther option for the approval of a
planned unit development is to authorize its
approval as a special or conditional use or
permit. This is cne of the options provided by
the American Planring Association’s Growing
Smart Legisiative Guidebook. Approval as a
special or conditional use is practicable, how-
ever, anly for a planned unit development on
a limited scale that does not require substan-
tiat changes in land use and intensities. An
example would be a residential cluster hous-
ing planned unit development that does not
require an increase in density or change in
use. The board of zoning appeals, which usu-
2ily approves conditional uses, does not have
the authority or expertise to approve large-
scate developments that reguire major plan-
ning and land-use decisions.

Approval of a planned unit develop-
ment as a subdivision is also possible in
limited circumsiances in which there is ng
change in use or density. The Legisiative
Guidebook also Includes a general provision
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for the approval of planned unit develop-
ments as subdivisions, Coordination with
approval under the subdivision is required if
planned unit developments are approved
under the zoning ordinance.

THE ZONING PRGLESS
The preapplication conference. Many com-
munities begin the planned unit develop-
ment review process with a preapplication
conference. It can be mandatory or optional,
This is desirable and standard practice in
any land-use procedure. it can be especially
heipful in planred unit development review
when a major project is contemplated that
reguires complex pianning and design deci-
sions. Planned unit devetopment ardinances
contain a variety of preapplication confer-
ence requirements. Some simply require a
conference with planning staff, and some
are more elahorate and require comments
by planning staff that the applicant must
take into account. An informal meeting with
the legisiative body may also be required
and can be heipful, especially for a master
pianned community.

The concept or skeich plan. Many
piznned unit development ordinances author-
ize or require the submission of a concept,
skeich, or outiine plan to begin the applica-
tign review process. This kind of plan is some-
“bubble” plan because i iden-
nd densities in drcles, or

times called a

" on the plan map without addi-

The pursase of requiring a con-

> give the legisiative body an
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Bmldmg pe:msts and cert:f cates of com- :
- pliance. w;th ti-se f“;sal deveiﬂpment plan :

Dedlcaiiens of tand, easements [« other -

dacurments created fo: preserve am;t manv
age commcm open space Fnd natural
resouTee areas This can include doed
ments associated with & trahsfe? of. devei'-'
opment rights prograr, if there is one.
Exactionis or impact fees for public facilities
Agreements concering the provision of.
public sefvices, such as water supply and
sewerage, highways and highway access,
and other pubilc facilities. '

The rezoning- ordmance i
Congditions aztached o the rezoning
ordingnce’

= A de‘;eiupmen‘{ agreement
% Privatérestrictions and covenants rhat

apply to the planned unit development
Documents associated with approval
under the suhdivision ordinance
Bocuments torcerning the creation of
speczaé development of other district to
privviide pullic services anit Tach mes

opportunity to approve the critical elements of
a pianned unit development that reguire teg-
islative approval. It usually is not possibie to
vest a right to develop at the concept plan
stage, however, because the plan does not
coniain enough detail to aliow vesting. A con-
cept plan will be processed ke a normal zon-
ing amendment, with reference to the plan-
ning commission for comment if this is the
procedure that is established locally. The con-
cept plan is especially useful for targe master
planned communities that will be built in
phases over a substantial period of time,

Approval and effect of concept plan.
Provision must alsc be made for the approvat
and effect of the concept plan:

(5} The planning commission shall forward a
recommendation to the {legislative hody] that
the concept plan be approved as submitted,
approved with modifications, referred for fur-
ther consideration, or disapproved. Upon
receipt of the recommendation of the plan-
ning commission, the [legisiative body] shall
cetermine whether or not to {adopt a pro-
posed zoning change to establish the pro-
posed planned unit development district
and} approve the concept plan.

(2} Approval of the rezoning and related
concept plan shall establish the basic uses,
densities, and intensities for the planned
unit development in conformity with the
pian as approved, which shall be recorded
by the zoning adminisirator as an integral
component of the planned unit develop-
ment district regulations, but the concept
nlan shail be conditioned upon approval of
a final development plan, and shall not
make permissible any of the uses, aensl-
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ties or intensities as proposed until 3 finat
development plan is submitted and
approved for ali or a portion of the area cov-
ered by the concept plan. (Adapted from
Madison, Wisconsin}

This provision includes two alternatives.
i the bracketed language is included, the
rezoning and concept plan are approved at
the same time. If the bracketed language is
omitted, there will have been a prior adoption
of a rezoning for a planned unit development
district and only the approval of the concept
pian wilt be necessary at this stage. This provi-
sion also makes it ciear that the concept plan
adoption establishes the basic uses, densi-
ties, and intensities, but that a final develop-
ment plan must be approved before the devel-
opment can go forward.

Preliminary development plan. The
development pian is a detailed plan of devel-
opment equivalent to a site plan and must
have enough detall to serve as the regulations
that apply to the planned unit development,
In some jurisdictions this is known as a regu-
tating plan. if the planned unit development
district is an overlay district, the text and map
of the development plan must be carefully cor-
related with the provisions of the underlying
district. The development plan must also be
detailed enough to provide what is known as
an “entitlement,” which is 2 vesting of the
uses, densities, and other elements of the
project that are included in the plan. Vesting
can he handied through a development agree-
ment or a vesting statute or ordinance, and is
discussed below.

The preliminary development plan is
preliminary only in that it is the first step in
the approval of a plan for the planned unit
development. If a concept ptan has been
approved, the planning commission usually
has the responsibility of approving the pre-
liminary development plan. If not, the leg-
islative body approves the preliminary
development plan and may approve itat the
same time it approves the rezoning for the
£

clanned unit development. The second step
is the approvai of the final development
plan, which the planning commission
approves if it conforms substantially to the
approved preliminary development plan.

This is a two-step procedure that is bor-

rowed from the subdivision ordinance,
planned unit devetopment, like a master
planned community, is 10 be developed in
phases, it may be necessary to adopia

development plan for each phase of the
development that implements the project
development plan in more detail.

Integration with the subdivision ordi-
nance is another critical issue in the review
of the preliminary plan. Subdivision
approval requires detailed platting and
engineering for streets and other public
facilities that may not be possibte or desir-
able at the development pian stage, espe-
cially when the development will be builtin
phases. For this reason, most ordinances do
not require planned unit development plans
to have this information, and coordination
with subdivision approval is necessary.

For all these reasons, the preliminary
development plan is a critical document. It
st RCIGAR, TN deta), (ronmsd g i aw ol

requirement that adequate public facilities be
available. These may be handied by separate
ordinances or may be specified in the pianned
uhit development ordinance. In either case,
the preliminary development plan sheuld con-
tain information about these programs i they
appiy.

Master development plan followed by
site plan. The preliminary development plan,
once approved, is followed by a final Qeveiop-
ment plan that is approved if it is in substan-
tial compliance with the preliminary develop-
ment plan. for large developments, such as
master planned communities that witl be
deveioped in phases, it is necessary to pro-
vide for a master development plan followed
by more detailed site plans for each stage.

- fet PR o S P |
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the reguirements ir the planned unit develop-
ment ordinance. it must also include informa-
tion on requirements inciuded in other ordi-
nances, such as a landscaping ordinance, if
this ardinance is the basis for landscaping in
planned unit developments. Once approved,
it becomaes the regulatory plan for the devel-
opment.

The ordinance may inciude other
requirements, such as an affordable housing
jobs/housing balance, for which information
shouid be included in the preliminary devel-
spment plan. There may also be other pro-
grams that apply to pianned unit develop-
ments, such as z transfer of development
rights pragram for nalural resource areas, o7 a

opment plan for a concept plan, and sphits
project details between the master develop-
ment plan and site plans, They take the place
of a final development plan for the entire proj-
ect, and are approved if they are in substan-
tial compliance with the master development
plan.

The specific plon. Arizona and California
authorize by statute the adoption of a “spe-
cific plan” that many communities use as a
substitute far a project development plan. In
Catifornia, the specific plan and other zoning
actions for planned unit developments must
also go through the environmental review pre:
cedutes required by the California Environ-
menial Quality Act.
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Some municipaliies where specific plans
are authorized have regulations providing for
the preparaticn and adoption of a specific plan
for planned unit developments. Since the spe-
cific plan is the equivalent of the development
plan, the ordinance can provide that uses, site
development requirements, and densities are
governed by the specific plan.

L

MY PLAH PLILATIONS

Under some ordinances the legislative body
adopis a rezoning for & planned unit develop-
ment district and also approves the develop-
ment pian, either at the time of rezoning ar
tater. Alternatively, the decision whether to

approve the development plan is usually

rhuan ta the mlaneince cammiceion, Thic daci. .

The completeness determination. The
grdinance should contain a reguirement for
a campleteness determination so that the
tocal government at some point must accept
an application as complete, and so the
applicant will be given direction on what is
required if the application is refected as
incomplete. A completeness reguirement is
especially important for planned unit devel-
opments, which may need to meet complex
regulatory requirements.

Notice and hearing. A decisicnon a
planned unit development application is
made following a record hearing hetd after
published notice. There may be a statement in
the notice that a record hearing will be held,
for example. The hearing notice may also do

the followine:

sion is made in a guasi-judicial process that
requires a noticed public hearing, findings of
fact, and a written decision. Because 2 review
pracess of this type is needed for all develop-
ment applications, its inclusion elsewhere in
the zoning ordinance is preferable, and the
planned unit development ordinance ¢an
cross-reference to it I the local government
has a unified development code that inciudes
a provision for planned unit developments,
the review process will be part of that code.
Some planned unit development ordinances
cantain thelr own review procedures for
development plan applications, and this sec-

iscusses the elements that should be
o

s

e procedures.

= tist the land development regulations
and goals, policies, and guidelines of the
local comprehensive plan that apply to the
application.

« State that a fallure to raise anissug ata
record hearing—in person, or by lefter—or
the failure to provide statements or evi-
dence sufficient to afford the local govern-
ment ar opportunity to respong to the issue
precludes an appeal to the appeals board
based on that issue, untess the issue could
not have been reasonably known by any
party to the record hearing st the time of
the record hearing.

= State that 2 cony of any staff reports on the

apptcation will be available for Inspection at

no cost at least {seven] days prior to the record
hearing, and will be provided at actual cost.

Findings and decision. Adequate find-
ings are very important, especially for a devel-
apment that can be as complex as a planned
unit development.

The planned unit development ordinance
can also state what action an applicant must
take If an application for a planned unit devel-
apment permit is conditionally approved:

if an application for the approvalof a pr:aA
Himinary development plan is conditionally
approved, the applicant shali have 9o days
from the date of plarning commission
action granting conditional approval to sub-
mit a revised application to the planning
staff. if the planning staff determines that
the revised application complies with the

the planning commission for a2 public
hearing.

Time limits. A requirement for timely
decisions as well as the requirement for a
completeness decision should minimize the
delays that can occur in decision making and
that can create difficulties in the approval
process for planned unit developments.

Final development plan. Once the prelimi-
nary development plan is approved, the appli-
cant will submit a final development plan to the
planning commission for approval. The purpose
of reviewing the final plan is to ensure it
includes all the approved elements of the pre-
liminary devetopment plan, and that no sub-
startial changes have been made. Approval can
be by the planning commission uniess there
have been substantial changes, which the ordi-
nance can spell cut. A public hearing is required
on the approval of the final plan, and is also
required if a revised finat development plan is
submitted after disapprovat.

The jurisdiction can issue building per
mits and a certificate of occupancy once it
approves the final development plan.

Coordination with subdivision regula-
tions. if a planned unit development
requires the subdivision of land, which is
elv in many instances, it will also reguirs
review under the subdivision ordinance.
Coordinating these reviews can be difficult.
Coordination at the concept plan stage is
not possible because the concept plan does
not include enough detall to allow a review
of compliance with the subdivision ordi-
nance, Coordination is also difficult even at
the preliminary development plan stage
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because this plan does not usually include
the engineering details for streets and other
facilities that are required by the subdivi-
sion ordinance. Many developers prefer not
to provide these detalls at this stage, and
prefer to deal with subdivision issues at a
later stage under the subdivision ordinance.
Engineering plans of this kind are expensive
to produce, and there may not be encugh
commitment to the project even at the pre-
liminary development plan approval stage
to justify their preparation.

AGRELMINTS

# is common in many areas for local govern-
ments to execule development agreements
with developers of planned unit develop-
ments, especiatly for master planned commu-
nities. There are a number of reasons for
doing this. One of the most impertant is that,
unlike a rezoning ordinance or a development
plan, a development agreement establishes
obligations that cannot be modified unless
the agreement authorizes this. Another is that
the agreement can give the developer an enti-
tlement, or a vested right, to complete the
development under the tand-use regulations
in effect at the time the development plan
was approved. Subsequent changes in the
regulations would not apply. The agreement
can also establish other obligations, includ-
ing developer exactions, allowable uses and
ather proiect elements, the formation of spe-

ciad districts to finance Infrastruciure, and the
preservation of natural resources. A develop-
ment agreement can be long—60 10 70 pages

or more, Coordination with provisions in the

Daniel Mandetker

development plan and with conditions
attached to the rezoning, if any, is necessary.

GEVELOPMEINT PLAR AMENDMENTS

Change is inevitable, and one of the most
important issues in the drafting of ordinances
for planned unit developments is to provide

authaority for the amendment of development
plans. Changes in the market, or changes in
the developer's objectives for the develop-
ment, ¢can require changes in an approved
plan. Change can also occur because neigh-
bors or residents who move in early in the
project may object to nonresidential develop-
ment that was in the plan from the beginning
but which they believe is not compatible with
their residential living environment.

A restrictive approach to amendments
waould {imit them only {o unforeseen
circumstances, This type of provision does not
allow for changes required by proposals to mod-
Hy the development. The usuat approach for an
ordinance that authorizes this kind of change is
to distinguish between major changes, which
reguire new tegislative action, and minor
changes that do not. An ordinance can simply
state that a change is major if it is “substantial,”
or it can provide a list of changes and indicate
which are substantial and which are not. A
detailed listing is preferable because it removes
the need to exercise discretion on what is and
what is not “substantial,” and provides pre-
dictability on what can and cannet be changed
and how such determinations will be made.
Mincr changes can be approved administratively
by the planning director and staff, or they can be
approved by the planning commission. if
approvatl is required by the planning commission,
an application should be required but the com-
cleteness, notice, hearing, and decision prote-
dures need not apply. Chapier 1o ofthe
Legisiative Guidebook has a provision in for

administrative review without g record hearing

inal can be used for these decisions.
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Changes in permitted uses and in the
density and intensity of use are obvious can-
didates for inclusion in a list of changes that
should he listed as major, though any element
in the development plan that is essential to
the characier of the planned unit development
should be included, such as open space, traf-
fic and pedestrian circulation systems, design
elements, and the jobs/housing ratio, ifone is
inciuded.

Problems wilt arise if the planned unit develop-
ment is not developed, or if development
begins and is not completed, It is not typical to
require 2 developer to provide bond or security
to guarantee completion of a development,
though some communities have adopted
A TRGRYE BT ERS pE. o e Wit TS o T

lem, the ordinance usuatly includes a period of
time during which the development must be
completed, either for the entire development or
for each phase if development is ta be in
phases. The ordinance may then require the
reversion of the zoning for the planned unit
development zoning 1o its criginat zoning if the
planned unit deveiopment is not completed dur-
ing the designated time period.

Many ordinances provide for a reverter to
the original zoning without an additional hear-
ing and action by the legislative body, but this
procedure is doubtfil. Most courts hold that an
automatic reverter clause of this type is invalid.
An ordinance should require notice and hearing
and a decision by the legislative body on a
rezaning as the basis for terminating the zoning
for a planned unit development.

CONTROL FOLLOWIRG COMPLETION

Once a planned unit development has heen
completed, any land use or additional devei-
opment should be controlled by the
approved development plan. Failure to
include this provision may mean the devel-
aper can ignore the development plan in its
development of the project (see, e.g.,
Cherokee County v. Martin, 555 S.E.2d 138

Sa. zoozl, in

which the developer was

sllowed to build an apartment complex not
shown an the plan because the county did
not specify compliance with the site pan as

4 condition of PUD zoning).

Brohiems of continuing control are created if

e unit development is subdivided

after the final deveiopment plan has been
approved, or if all or part of the develop-
ment is sold or leased. These events may
create compliance problems, Subdivision
may sever areas of the project that do not,
standing zlone, comply with the develop-
ment plan.

it Is impaortant in this situation to distin-
guish between existing and new develop-
ment. Severing part of a developed project
through subdivison, sale, or lease should not
create compatibility problems at the new
perimeter or other problems because the
development plan wilt still apply. New devel-
opment is a different matter and needs atten-
tion in the ardinance. The density of new
development in the severed area, for exam-

Another alternative is to make the final
development plan the contrelling document
for the entire project, including any resubdi-
vided, sold, or leased parcel.

More than zo percent of all homes in this
cauntry are built by the nation’s top 10
buiiders. This is an amazing statistic. It high-
lights a growing concentration in the home
building industry that is changing the shape
of land development because large builders
build at a large scale. Planned unit develop-
ments and master planned communities now
make up the largest share of new develop-
ment in many suburban areas and contribuie
to the growing demand for infill develepment

in urban centers. In California alone, one law

in PUDs and master planned community
projects when interviewed for this report.
These trends call for 2 new look at PUDs and
master planned communities as a zoning
strategy.

o it orivig
IERACER RNV

ple, must not be allowed to increase the den-
sity authorized for the entire development,
Nor should it result in a decrease in common
open space or preserved natural resource
areas.

Part of this problem can be handled in
the subdivision ordinance, which can
require subdivision approval for the resub-
division of a planned unit development, or
its resale or lease if this creates a new sub-
division. This ordinance can also provide
that the planning commission shall not
approve & resubdivision, sale, or lease

unless the newly subdivided, sold, or leased

parcel meets all of the reguirements of the
grdinance and complies with the develop-
ment plan, but this restriction may not be

oracticable in many instances.
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